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1. INTRODUCTION.

Our goal today is to encourage and facilitate a lively discussion of
arbitration awards.  We have attempted to confine ourselves to the above-
described three aspects of awards:  Process, Content and Challenges. 

As we have discussed various portions of the following outline, it has 
become readily apparent that each item has deep roots and spreading branches.  
Many items in the outline are worthy of individual attention. 

We are cognizant that our audience is composed of some of the most 
experienced arbitrators in Southern California and have, therefore, not attempted 
to recite or refer to source materials (e.g., statutes; practice guides; prior 
presentations, etc.) 

We hope that with the help of the following outline – and the free flow of 
ideas and individual practices – we each will gain a better, more nuanced 
understanding of how best to craft arbitration awards. 

2. PROCESS.

A. Starting the Process -

i. The Preliminary Hearing & First Procedural/Scheduling Order:

a. Who are the parties and their representatives; what are
the claims and defenses; what are the underlying key
documents and arbitration provisions; are there issues
or jurisdiction or arbitrability; what rules, statutes and/or
laws apply; what remedies are sought, and against
whom; will motions be filed; are discovery disputes
likely; etc?
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b. How (if at all) do these (and other) issues and facts
begin to frame the award?

ii. When do we begin writing the award?

a. When we receive pre-hearing documents (exhibits &
briefs)?  Even if we are only outlining or framing the award
at this early stage, do we run the risk of forming
substantive opinions too early?

b. Do we continue to write and edit the award as the hearing
progresses (at lunch breaks; at the end of each day)?  How
do we guard against a sort of “implicit bias” that drafting too
early might cause?

B. Creating the Award -

i. How do we craft the award?

a. Do we rely upon the pre- and post-hearing briefs by
counsel to frame the issues?  In pro se cases, or cases
where one party is poorly represented, does over-reliance
upon counsel’s briefs created unintended consequences?

b. Do we ever adopt counsel’s language as part of our
award?  Summaries of claims (e.g., change order
requests); proposed declaratory judgment; proposed
injunctive relief, etc?

ii. Do we backstop our awards by addressing issues that may
have been rendered moot?  Is this ever proper?

a. “Having determined that the claim is barred by the
applicable statute of limitations, determination of
whether respondent’s conduct constituted a breach has
been rendered moot.  Nevertheless, even if the claim
were not barred by the statute of limitations, claimant
failed to present evidence sufficient demonstrate that it
suffered any damages as a result of the alleged
breach.”
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iii. Panel Dynamics: “Too Many Cooks,” or “Spread the Burden”?

a. If we are the chairperson, do we assign different parts of
the award to panel members?  If we are a wing
arbitrator, do we encourage such a division of labor?

b. When is the draft award circulated for comment?

c. Are dissents common?  How do we resolve conflicts
without abandoning principled decision?

C. Time and Effort –

i. How do we estimate the time required to create the award?

a. Scheduled length of hearing;

b. Number of witnesses;

c. Number of parties;

d. Number and complexity of claims;

e. Amount at stake;

f. All of the above, and then some?

ii. How accurate are our estimates?

a. Requesting additional deposits.

b. Requesting additional time.

D. Submission to and Review by AAA –

i. When should we submit our draft award to the AAA Case
Administrator?

ii. What review takes place?

iii. The AAA / ICDR Arbitrator Checklist.

3. CONTENT.

For our purposes, “content” means structure, format, flow, etc.  Each case
will necessarily result in a unique award the characteristics of which are dictated 
by a myriad of factors.  We are interested in common practices, trends and party 
/ provider preferences. 
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A. Overview –

i. We have attached as Samples 1, 2 & 3, and in various degrees
of “redaction” (outline / template – redacted – no changes),
sample awards or templates that may raise issues for discussion,
comment, etc., all of which we welcome.

ii. Our perception is that the content (format) of arbitration awards is
converging into something that is common or “standard.”  Is this
perception accurate and, if so, (a) what are the causes, and (b)
what are the benefits and drawbacks, if any?

a. Over time, as we see awards that are well-received, or
otherwise appeal to our sense of style and effectiveness, we
“take a little from here and there” so that good practices,
phraseology, structure, etc. spread and take hold.

b. Does the same process work in reverse?  Do we simply build
a bigger more complex award by adding to the structure
without a corresponding critical review of what might be
superfluous content?

c. Is the “comprehensive” standard award serving the interests of
the parties and their counsel well?  Are these comprehensive
awards an extension of trend toward a litigation style of
arbitration?

B. Structure –

i. Narrative vs. Structured – For our purposes, a “narrative”
award contains few headings, and its paragraphs are not
numbered.  Conversely, a “structured” award follows an
outline format with many headings and subheadings,
numbered and sub-numbered paragraphs.

a. One AAA administrator reports that counsel and AAA
case managers prefer a structured format because,
among other advantages, it enables counsel and the
administrator to determine more readily whether and
how particular issues have been addressed and
resolved.
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b. It is reported that narrative awards are more common in
consumer and small-dollar commercial disputes.  It is
unclear, however, whether experienced arbitrators who
serve on a wide-variety of disputes (as opposed to only
smaller disputes) adopt differing format styles based
upon the type of case.

* Is it more likely the case that inexperienced
arbitrators do not have exposure to
“comprehensive” and structured awards and,
therefore, utilize a more narrative approach?

* In other words, do we utilize a common structure
and format (trending toward a standard,
structured, and comprehensive award), but simply
scale up or down depending upon the unique
characteristics of the case?  If so, is this a good
approach?

* Is one structure or format more expensive than
the other?  Does one structure provide a greater
benefit (understanding process; experience of
having been “heard,” etc.)?  Is this an issue of the
parties “getting what they pay for?”  Is this a
cause for concern?

C. Format –

i. Single vs. Double Spaced;

ii. Footnotes;

iii. Lined vs. Unlined Paper;

iv. Format of Caption; Use of AAA / ICDR “Branding;”

v. Tables, Charts and Graphs;

vi. Exhibits and Attachments;

vii. Referencing vs. Reciting Prior Orders;

viii. Evidentiary Rulings – when, why, how much detail;

ix. Party Titles (“Claimant” and “Respondent”) vs. Party Names;
and
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x. Title of Document (Arbitration Award; Award of Arbitrator;
Final Arbitration Award; Final Award; Etc.).

D. Content –

i. List exhibits and witnesses?

ii. Describe witness testimony – how much detail?

iii. Describe conduct and demeaner of counsel, parties and/or
witnesses – when (if ever), how, why, etc?

iv. Describe prior / parallel court proceedings and orders?

v. Is the content of our award affected, and if so how and why,
by the following:

a. Belligerent counsel, party or witness;

b. De novo “appellate” rights;

c. Case type (e.g., construction, IP, healthcare);

d. Other.

4. CHALLENGES.

A. Difficult issues – “challenges” – often become apparent only toward
the end of the proceedings, and often only when we “put pen to paper”
and begin preparing the substantive portion of the award.  Where
possible, anticipate the unexpected and establish mechanisms to deal
with the issue if it arises.  Some examples of potential difficulties
include:

i. Statutory offers of compromise (CCP § 998) or other fee/cost
shifting mechanisms;

a. Address this issue at the preliminary hearing (counsel to
advise case manager; be careful to not “issue” final
award without clearing this issue);

ii. Baseball, High / Low, and other “restrictive” awards;

iii. Out of time; parties will not consent to extend to render award;

iv. “Retaining jurisdiction;”

v. Award by arbitrator who previously served as mediator; and
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vi. Other.

5. DISCUSSION; ARGUMENT; RECENT ISSUES; FREE FOR ALL.

As usual, at the end of our “featured” presentation, we encourage group and
side discussions on any issues that may be of interest. 

Thank you, 

Bob & Peter 
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 #1

 

FOR D
IS

CUSSIO
N

AMERICAN ARBITRATION ASSOCIATION 

 In the Matter of the Arbitration between: 

 Re: Case No. ___________________ 

____________________________, 

Claimant and Counter-Respondent, 
and 

____________________________, 

Respondent and Counter-Claimant.  

AWARD OF ARBITRATOR

I, _____________________________, THE UNDERSIGNED ARBITRATOR, having been
designated in accordance with the arbitration agreements entered into by and between the above-
named Parties and dated _________ and ___________, having been duly sworn, and acting under
the Commercial Arbitration Rules of the American Arbitration Association as amended and in effect
1 October 2013, and having heard and received all testimony, exhibits, submissions and 
arguments properly presented and submitted by the Parties and their representatives at the
______________________ Evidentiary Hearing, and also contained in the Parties’ Closing Briefs
submitted on _______________________, and the Parties and their representative having each
confirmed upon resting their cases, and in response to the Arbitrator’s specific inquiry, that they
had no further evidence, testimony, documents or other proofs to offer, and good cause appearing
therefor, now find, conclude and issue this Award as follows:

1. THE PARTIES AND THEIR REPRESENTATIVES.

1.1. Claimant and Counter-Respondent is . . .

1.2. Respondent and Counter-Claimant is . . .

1.3.
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CUSSIO
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2. THE UNDERLYING CONTRACTS AND ARBITRATION AGREEMENTS.

2.1.   The Parties’ dispute arises from . . .

2.2. The Agreements each contain the following provisions (unless otherwise noted),
among others: 

2.2.1. “. . . .” 

2.2.2. “. . . .” 

2.3. The Parties’ Agreements each contain the following identical arbitration provisions: 

2.3.1. “. . . .” 

3. THE PARTIES’ CLAIMS, COUNTER-CLAIMS AND RESPONSES.

3.1. On or about _________________, __________________ filed its Amended 
Arbitration Demand against ________________ seeking $______________, as well as attorney’s 
fees, interest and arbitration costs.   

3.2. On or about _________________, _______________ filed ____ Answering 
Statement and Counter-Claim against __________________, as well as against
_________________.  In ___ Counter-Claim, __________________ sought $_______________,
as well as attorney’s fees, interest, arbitration costs and punitive/exemplary damages.

3.3. On or about _________________, _________________ submitted a proposed
amended counter-claim wherein ____ sought damages against _________________, as well as
_______________, in the amount of $__________________ based upon six asserted causes of
action, to wit:  (1) . . .

3.3.1. The AAA advised __________________ in writing on _______________ and
___________ that because of the increased claim amount set forth in the proposed amended
counter-claim, an additional filing fee would be required before the amended counter-claim would
be deemed filed. ____________________ did not pay the additional filing fee and, therefore, on
__________________, the AAA wrote to ______________ stating: “This will confirm we have not
received the increased filing fee for the amended counterclaim as submitted by Respondent.
Therefore, we are returning the amended counterclaim as it is not properly filed. We note the initial
counterclaim, dated _______________ remains active on this case as the filing fee was received 
for said counterclaim.”

3.4. Pursuant to the Arbitrator’s Order No. 3 concerning the amendment and/or 
specification of claims, on or about ___________________, __________________ filed and 
served its Statement of Claim, and Response to ___________’s Counterclaim.  In its Statement of 
Claim, ________________ stated that it was owed $______________ based upon four causes of 
action, to wit:  (1) . . . 
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3.5. Also in response to the Arbitrator’s Order No. 3, on or about ________________, 
____________ filed and served ___ Response to Claimant _____________________ consisting 
of a general denial pursuant to California Code of Civil Procedure, Section 431.20(d), together with 
twelve (12) affirmative defenses, to wit:  (1) . . . 

4. THE PARTIES’ CONTENTIONS.

4.1. The Parties’ contentions in this arbitration may be summarized, briefly, as follows:

4.2. Claimant and Counter-Respondent: 

4.2.1. ______________ alleges that . . . 

4.3. Respondent and Counter-Claimant: 

4.3.1. ______________ alleges that . . . 

5. PRELIMINARY ISSUES.

5.1. Procedural Motions and Rulings:

5.1.1. _________________ brought a Motion to Disqualify _________________
from representing ___________________, which motion the Arbitrator denied in his
___________________ Procedural Order No. 5 Ruling on Respondent’s Motion to Disqualify
Counsel, as follows:

“The undersigned Arbitrator, . . .

5.2. Evidentiary Issues and Rulings:

5.2.1.

5.3. Dispositive Motions and Rulings:

5.3.1. __________________ brought a Motion to Dismiss this arbitration 
proceeding, which motion the Arbitrator denied in his Procedural Order No. 6 Ruling on 
Respondent’s Motion to Dismiss, as follows: 

“The undersigned Arbitrator, . . . 

6. ISSUES PRESENTED FOR DETERMINATION.

6.1. The Parties presented the following issues for determination in this arbitration:

6.1.1. The _______ Agreement: 
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• Whether the __________ Agreement a valid, binding _______________
contract between ________________ and ___________;

o If the . . . . ? 

• Whether ____________________ properly performed all obligations imposed
upon it pursuant to the terms of the ______________ Agreement;

o If not, . . .?

• Whether _______________ has presented sufficient facts to support one or
more of its twelve (12) affirmative defenses in order to defeat or diminish
_______________’s asserted claims.

6.2.1. Generally: 

• Whether the party prevailing in this arbitration is entitled to recover interest,
attorney’s fees and/or the costs of this arbitration, including the Arbitrator’s
fees;

o If such recovery is authorized and permitted, is there a prevailing party,
who is it, and what is the appropriate amount of such interest, attorney’s
fees and/or costs?

7. THE EVIDENTIARY HEARING.

7.1. The following witnesses were called and testified:

7.1.1. ______________, Esq. (Percipient) [Day 1]

7.1.2. ______________, Esq. (Percipient) [Day 2]

7.1.3. ______________, Esq. (Expert) [Days 2 & 3]

7.1.4. ______________ (Percipient) [Day 3]

7.1.5. ______________ (Percipient) [Day 3]

7.1.6. ______________ (Percipient) [Day 3]

7.2. Day One (_______________, 2016) – The first day of the Evidentiary Hearing 
commenced at approximately 9:00 a.m. and concluded at 4:00 p.m.  . . . . 

7.2.1. The proceedings opened with an informal discussion among the Arbitrator, 
counsel, ___________, and _______________ concerning, among other things, hearing 
procedures and expectations, and miscellaneous preparatory items.  Having inquired of 
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11.2. . . . . 

12. RELIEF AWARDED.

12.1. ___________________ is entitled to prevail on its claim for ____________ in the
amount of $___________________ as described in Paragraphs ________ and _________, supra. 

12.2. ___________________ is entitled to prevail on its claim for ____________ in the 
amount of $___________________ as described in Paragraphs ________ and _________, supra. 

12.3. . . . . 

12.6. ___________________ has failed to present evidence sufficient to support or 
otherwise sustain any of its affirmative defenses or counter-claims. 

12.7. As the prevailing party in this arbitration, _______________________ is entitled to 
an award of attorney’s fees and costs in the amount of $________________ incurred in the 
prosecution of its claims, and the defense of _________________’s counter-claims. 

12.8. The administrative fees of the American Arbitration Association totaling
$_______________ shall be borne by _________________, and the compensation of the
Arbitrator totaling $________________ shall be borne by ____________________. Accordingly,
______________ shall reimburse _____________ the additional sum of $_________________
representing such fees and compensation, upon demonstration by ___________________ that
these incurred costs have been paid.

12.9. Accordingly, ___________________. shall have and recover from
_____________________, __________________, __________________________ Dollars and
________________ Cents ($_________________).

12.10. This Award of Arbitrator is in full resolution of all claims and counterclaims submitted
to this Arbitration. All claims and counterclaims not expressly granted herein are hereby denied.

Dated:  ______________ 

Arbitrator’s Signature _________________________________ 
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